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162 :'•'̂ V'̂ ^^pUNIVmiTY OF
ganized group, then presumably the group too should ^tre Object to for
of regulation. Control over organized groups may be effected in either of tv.
ways. Legislation may be enacted to encourage the dissolution of the group b
imposing criminal sanctions on persons who organize orjoin anoutlawed soci-
ty. While this techmque may be expedient from the point of view of swift ai
certain results, when applied to organized social and political societies, it ma
operate with an indiscriminate and altogether dangerous severity. Corporal
action and the propensity tocombine is as fully characteristic of modern soci;
and political behavior as of economic.^* Although freedom of association is n(
expressly protected by tlie Constitution, the right of free speech and other bas!
civil rights would be seriously jeopardized if individuals were severely restricte
in organizing and joining associations to promote their views."

Asecond, and perhaps more feasible, method by which to effect control ovc
organized societies would be to impose sanctions on members who themselvc
engage in cnminal activity. The area of membership liability should be the sam^
as that outlined by the rules set out in the Federal Criminal Code.'® It would b.
aserious error, however, to attempt to effect this control by assigning criminali
ty to any fictitious group entity. Persons tried for criminal acts committe<
through the medium of organized associations should be afforded the safeguards
of the traditional criminal trial.

POST-KiNSEY: VOLUNTARY, SEX^ RELATIONS '
CRMN^

The recent publication of the Kinsey Report,^ ^the first in a of studii
which will eventually include an entire volume devoted to iega} a^ts of
behavior, pr«ents arare opportunity.for re-examining aiwirtion of the crimi^
law in the li^t of a factual study of the relevant social behavior. Professor
Kinsey and his associates have made atkxonomic investigation of the extern^
sex expre^ipn of ,some 5,300 representative white American and .the
authors' careful meth^ of .sampling* permit, ^thin jimits f»oint^:but'!ta
responsible :eritics,'' extension of. the findings to the>hole ^mpled

"Sei Wyzanskij/llie Open Windowand theOpen Door,'̂ /Cali^ l2'Rev;^336
«Bowe V. Sec'y of the Commonwealth, 330 Mass. 230, 69 N.E. id'ijc' 130 (1046). '̂̂

would seem appropriate, thctefore, to apply the clear-and-present-danget test to legislatlye
restraints on organizing and joining. Shaw v. State, 76 Okk. Cr. 271,134 P. ad 009 (1043).'In
curbing the cxerc.se of consUtutionaUy protected rights^ legislation inust i;i>f U so btSS

310 USS "1940) ^ ' respects is wholly lawful; see ThoraUII v, Alabai^
See nole r? supra.

«Kinsey, Pomeroy, and Martin, Sexual Behavior in the Human Male (1048). ^..v5
,*Ibid., at 82-109. :

Ik!!!? Psychology 347 (1948); Riley, Some ObservaUons on theSampling Methods Used in the Report, in Problems of Sexual iiehavior 37 (1948). For gopd
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cfs from the worKs useiuiness nere, Decause the laws to be scrutimzed
1(iiily external ruanifcstations of individual behavior without inquiring

"^^.^j^viili^tanding the arousal of new popular interest in the status of our sex
' j)ic wide lay circulation of the Report and its sensational allegation

Kit qS pc"" engage in sexual activities punishable as crimes,
* lias not been extensive comment from the legal profession.® This apathy

^,,|]oct an attitude that Kinsey merely underscores the obvious, ora feel-
llial while the need for a reevaluation of some of the premises underlying

tfx Uw may be granted, any attempt to change the status quo would be doomed
faihirc. I-'iy skeptics, however, may interpret silence as a tacit admission

^ j;iii>fy's serious charges that lawyers and judges seek to impose their own
si.uidards of sex behavior ujjon the rest of the community.'̂ Popular dis-

\>n[rnt with the "arbitrary and backward nature" of a substantial segment
j the criniinal law, perliaps now strengthened by the Report, may foster the

railing of an attitude of disrespect for other laws felt to be equally arbitrary
ihus crcale grave enforcement problems.

conccpt of "sexcrime" popularly conveys the idea of reprehensible acts
as forcible rape or attacks upon small children. Few persons realize th6

. _i ii/hirh vnlimtarv nrivatp «;py rflatlnnc Ki»»TOAon orlitUe are. ntc«
v » fiiKP IV* •—I ' - - -X A v*l bUC ^ •

Writrnt to which voluntary private sex relations between adults are also beyond T ' K'- tv '
It' law. While private voluntary sex acts, except for sodomy® and indecentex- i
I- .. ;: - iV.i
85 __ll ^viruci of the RcDOrt not SDCaficallv COncempH with comnfirxT C«» v • y. v.-

fy pptxi, in Problem

• Sex lawsand the Kinsey Report are alike in that they both fail
f l-!-L ; X* _ •11? •. . . «

•»>« P^"ishab!e, ' ' '

. •Bui secrcvicwconiments byBurling, 33 N.Y.UX.Q. Rev. 540 (1948); Ernst, 31 Sat.Ew/
19 {March 13, 1948); Holcomb, 38 J. Crim. L. 687 (1948); Letoumeaa, 26 Can. Bar

746 (1948); Schwartz, 96U. of Pa. L. Rev.914(1948). SeealsoIlarper, I^al Consideni-
in Relation to the Report, in Problems ofSexual Behavior 47 (1948); Llewllyii, TTie

Umlli of Sexual I^w, in About the Kinsey Report 113 (ed. Geddes and Cume 1948); Plos;
Scjcunl Patterns and theLaw, in Sei Habits of American Men laj (ed. Deutsch 1948);

t?n« and Loth, .American Sexual Behavior and the Kinsey Report IJ4-41 (1948).
' Kitjscy, o{). cit. supra note r, at 389-93.

^ •Mcommon law sodomy, confined to acts per anum or with beasts, was punishable as a
'elony. 4 Bl. Comm. *215.
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164 :Tlffi UNIVERSITY OF CHIC^^, LXf
posure,' were.not punishable under the.comhioh'W'̂ fi^irid/they'̂ ri
subject to the jurisdiction of the ecclesiastical courts!^? The-early Ameficiir
colonists, insisting on strict enforcement of the Puritan version of scripttira
law and therefore not satisfied with the sparse sanctions of ^e common law
enacted special statutes punishing virtually all nonmarital sex activity.^^ Their
descendants sought toenact similar laws in the territories and states successive
ly settled by them, but different local conditions and the time lag betweer
successive enactments made for little uniformity in the provisions of thes<
statutes.^®

This note will appraise the status and administration of those statutes which
are applicable to voluntary sex acts between adults in the light of the Kinse}
statistics. These acts, numerically the most significant, occupy aunique positior.
in American jurisprudence.

I

Itis necessary at the outset to establish the states and population percentages
covered by different classes of sex laws, and to ascertain that portion of the
white male adult population which would be subject to prosecution tinder these
laws at any given time. The offenses selected for consideration are coextensive
with the category "other sex offenses" as defined by state and /ederal criming
statistics. This group includes adultery, fornication^ ihcest^^ ind^t ej^
sure,»< lewdness, seduction," and sodomy, but exclude rape,'̂ ranierclali^
vice, and offenses against family and children,'Which form ^par^te siatis®
groups. As this study been further restricted to TOluntary private S
between adults which occur often enough to be statistically relev^t, mcest^
decent exposure, and seduction have âlso, been f'exduded, .thus leaving oi^i
adultery," fornication, lewdne^ and sodomy '̂ laWs for tabu]aU6n1>el6#i«

•Rex V. Crunden, 2Camp. 89 (1809), dUng Rex v. Sedley; i Keb. 620, aSid,
" But the ^«iasUcal courts M thdr powen In the 17th century. 4BL Comni.* 64:

Soc^ Control.^.Sex ^presaon 2^ (i.936)^qccasiaDally,a>cnalUes for fornication
D05ied hv tn«> .tnannnal .> j. • • ^-.rsr.i-

Rev. 3^8.53^ (1937). \ ^p^fFT '
" furnishes no data on Incest biit i^'&its inddence u very low. J&lw'

supra note I, at 558.

Indecent exposure. amisdemeanor in nearly '̂ ita!tM, is not areJaUdn but is usually®
fined as an exhibition in pubHc of nudity or aiei^W by an individual,-,' , ??• V'

" Seduction presupDoses deceit oii the nart

... , - . ; ' - ... '9<.uu«.ciuti a viuuc ill Buuiugn 10,
allowing redress m a civjl actaon. • V '̂

'•The junsdictions disagree as towho may be punished as an adulterer. Some hold thatth*
offense can only be committed by a married person, while others hold both parties where one'
of them IS married, and sUll others, following the Roman law, require one of the parlidpaiita
to be a marned woman. See 2Wharton, Criminal Law 55 2079-84 (12th ed. 193a). C5
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Some of the factual prerequisites required to invoke a iP
li,(fd under "qualifications" in the table. Thb distinctions, hoirever;
^cn drawn too finely. For example, the phrase "open and notorious," which'isi V'different interpretations, has been construed not to require publicity;

i« Sodomy, which in most statutes is not specifically defined and thus embraces thecom-
Bofl la"' elsewhere been enlarged toinclude passive and active mouth-genitaland attacks on dead bodies, and, in Indiana, even covers aperson who "entices, al-

if.siipatcs oraids any person under theage oftwenty-one tocommit masturbation "
1^,1, Ann. (Burns, 1933) §4931.
tic'itfltions to statutes are in the order adultery, fornication, lewdness, and sodomy, Ab-

of statutory provisions coyering agiven offense will be indicated by adash in the appro-
pHiif placc. Ala. Code Ann. (Michie, 1941) tit. 14, }16; ibid.; —; 1106 (no change in title un-
^ indicated). Ariz. Code Ann. (1939) § 43-401; §43-402; —; §§ 43-4^6, 407. Ark. Stat.

'937) §3287: ibid.; —; §3428-9. Cal. Pen. Code (Deering, 1941) §afipa b-
5 Conn. Gen. Stat. (1930) §6223; 56231; §6222. Colo. Stat. Ann. (Miclaie!

,,51 c. 4S, § 203; ; §64. Del. Rev. Code (1935) §5258; —; —; J 5256. D. C. Code
.^0} [it. 22, §301; § looi;—; (Supp. 1949) tit. 22 (sodomy). Fla. Stat. (1941) §798.01;
I.^5.03; 798.02; §Soo.oi-02. Ga. Code (1933) §26-5801;ibid.; §26-6101; §26-5901-4. Idaho
[jiH-j All". (Anderson, 1932) § 17-1806; § 17-1808 (imf)osition expressly within discretionof
iht court); §17-1809: §17-1812-3. 111. Rev. Stat. (1947) c. 38, §46-7; ibid, (and see below):' " •'• •'7

. I . .T i Inii- .Stat. Ann. (Rnrne K - t . . y., . » •

The tabulation includes disorderly conduct sUtutes tif '̂chigan'aDd'ritiiiois betause
could be applied, unlike the states' other sex laws, topenona engaging in aucgle act of loter^
course. Ill Rev. Stat. (1947) c. 38, 5^59; ^4 Mich. Stat. Ann. (Reis, Supp. 1937) J 28.364. fc
the absence of statutory provision sodomy is punished asat common law. All southern add
many northern states have statutes prescribing severe penalties for miscegenation, but the con-
iiilution.-ility of such statutes is in doubt since a recent California decision, Perez v. LippoW
jjCal. 2d 711,198 P. 2d 17 (1948); Constitutionality of Anti-Miscegenatira Statutes 58 Yale
LJ. 473, uble at480-81 (1949)- These statutes have here been excluded because they are ao-
phed mainly tonegro males, who are beyond the scope ofthis study. -

T >•»' ,
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this in turn makespossible inclusion of thoife'̂ tatutes.^irii
conduct. Also omitted from consideration'are'.V^ed pti^dural requir^ici^^^
restricting instigation of suit, admission of evidence, and ih'fe tiriie during^ljlg^;
an action may be brought, as well as occasional narrow interpretatlons-^jrj
appellate judges." Since data on average imposed penalties are not availabj |̂

TABLE 1

Scope of Sex Statutes

Qualification

.^(lullery. .. Single act
IlaDitual
Open, notorious,

an<i habitual
No crime

Fornication.. SinRleact (orpun-
iahftble as diior-
detly conduct)!

Habilu&l
Open, notorious,

ana habitual
No crime

Lewdness... Open and notorious

Lewd and lascivi
ous behaviour

Lewd and lascivi
ous behaviour,
open or not, de-
prading on mar
ital status

No statutory crime

Sodomy With mankind or
beaxtj etc.(usu
al deonitions)

Indting to mas
turbation in
cluded

No at

S"'"

S"
CA8LE»

CATION

MAXitmi PuNisiruENTS (Wreu Dcfinxd)

Median Raoge

jyts. pen.and/or tr.ooo $10—5 yrs. pen. and fi.ooo
6 mo». and/or Ijoo $100—» yrs. pen.
6 mos. $80—j yrs. pen.

i raos. and/or (too

6 mot.
I yr. and/or ti.ooo

t yr. and/or <500

$10—6 mos. and/or Ijoo

lio^t yr. and/or Ijoo
Mo—3 yrs. pen.

0 mos. tad/or I200—5;
P«- .. . /•

4-4 t yr. ano/ot $soo--; -yf
... ' «»"« • ;«<i21 yr. aod/of (500 Ijofr—S yn. pen.

xoyra.pea. 3 yrt. pwu—Bfe

•••'« 5T*»-Pe4.—

* Inclades tb« District of Columbia.

"distribution; but tiiesc are of little practical agniiicac« as i^ar '̂;jhe,fir$t
' offense groups becauscj as to them, maiimuin; sanctions are rately invoV^I^

Indeed, the diversity in punishment may be much less drastic in practice tHaifj
the ranges would seem to indicate.

See Williams v. State, 64 Ind. $^3 (1878), a case under a Icwdness fetalate which prohibiU®
ed indeccnt exposure in a public place. The defendants were having Intercourse on ahighway?®
to the amusement of sundry bystanders. Held that, In the absence of Mnvindiife proof that it®
was being habitually travelled upon at the time and place of the act, thfc highway wasnot
"public place" within the meaning of tie statute. -o' " ' VA

" Range: The difference between the least and greatest value in aseries; also the eitcnt iolijl
the series. '

*' Median: A point so chosenin a series that half of the individuals in the seriesare on one
side of it, and half on the other. Webster's CoUegiate Dictionary 6aj (Merriam's sth ed. 1946)^^-.

V3.<•'#••• •'
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iose/«^utes In a study of
.ried procedural req

jence, and the time during'
ccasional narrow interpretati6°
imposed penalties are not a

Maxiucu PrNisRur.NTS (Wnr.*K DErt

yrs. pen. and/or It,ooo $
nos. »nd/or Sjoo j
mm. i

mos, and/or tioo

mos.

yt. and/or St.ooo

>T. and/or $500

yr. aod/or |<oo

With the aid of the Kinsey Report's figures it is po^T)leftd/'0^^miM the ,
icrcentage of white males whose acts would subject them^ pfbseoitioh under
he above sex statutes. Kinsey claims that: . 'C

S5 per cent of the total male fKjpuLition has premarital intercourse..., 59 per
ent experience in mouth-genital contacts ..., nearly 70 per ccnt has rela-
ions ^vith prostitutes ..., something between 30 and 45 per cent has extra-marital
iicrcourse .. •, S7 homosexual experience..., 17 per cent of the
ann ®animal intercourse.... All of these ... are illicit activities, each of
hich is punishable asa crime under the law. The persons involved in these activities,

ikcn as a whole, constitute more than 95 per cent of the total male population ... for
fhich the judge, or... church, or civic group demands apprehension, arrest, and con-
iction, when they call for a clean-up ofsex offenders in a community. It is, in fine,
pro})osal that s per cent of the population should support the other 95 per cent in

l>cn.nnns(iliitions.22
formulated, the last statement is untenable. It rests upon the false

•i<y;umptions that i) all states outlaw all of the indicated behavior (an error
already corrected in Table i, supra.), and 2) that, if the act were committed
at any time during the offender's life, he would thereafter permanently remain
criminally liable. As most statutes bar prosecution on a sex charge upon the
Hpse of a relatively short time after the offense,the number of persons who
have ever been criminally liable is irrelevant from the point of view of law
enforcement at any given time. That portion of thepopulation which isactively
engaging in an illicit sex act during a given short period (active incidence) is .
substantially lower than the portion who have ever done, or will ever do, such ,
an act during their lives, orby the time they reach a given age (accumulative y Vi;j ,
incidence). Thus the sex acts which an adult of thirty may have committed
during his life might greatly outnumber the acts which he is currently commit- i

lative incidences. For the purpose of thisstudy it has_been Becfc^iy,- in
to determine temporary sex criminality, to choose a reasonable:p^oirtic^:orSt
accumulative incidence as active incidence.^' V^

" Kinsey, op. dt. supra note I, at 39a. ;''
«»For example, Mich., Minn.,N.D.,Ore., and Wash, require that pros^tions foradulteiy

be initiated within one year after the offense. Califomiji has a oneyear"statute of limitations
applicable to all misdemeanors, while such states as Illinois andNew York allow two years."
TTie foregoingdocs not purport to be an exhaustive listing, and of course does not apply to of
fenses classified as felonies (such as sodomy and some forms of lewdness) for which the statute
may allow a much longer period.

*' E.g., all males 20-34 years of age, a grouping which is more signi/icant for clinical pur-
jses.

** Kinsey is admittedly inconsistent in his use of accumulative incidence techniques: cf.
Kinsey, op. cit. supra note i, at ii4-r9. But comparetable 94, ibid., at 370.In using this table

i-' -
ins for adultery • .
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Implicit 10 the definition of certainbHijuses fs'the i-^ir^erit 'of aminiliStn
rate of repeated commission of an acti^To deteimii^.te-^
for such an offense it becomes necessary to ascertain tlic^ who atagiven' time
are engaging in the conduct sufficiently often. For example, the provisions of a
statute outlawing association in a "sUte of kdultery" may include persons
whose extramarital intercourse occurs only a few scattered times per year ns
Unlike statistical meam, averages which are greatly thrown off by extreme high
or low frequencies, mediam or other graphs indicaUng the distribution of fre
quencies can be used for a rough estimate of that segment of the population
whose rate of performing the act exceeds the required minimum. '̂ As the fre
quency rates of the general population were needed to establish the offense cover-
age of the statutes, and since the Report neglected medians or other distribution
graphs for the United States population but furnished medians for tJife frequen
cies of the sample population, the approximations for group frequencies used
below wje derived from those given for the sample. Appropriate adjustments
d^cussed in the notes,-' were made in projecting Kinsey's sample figures to the
population as a whole. »

Although the restriction of this inquiry to voluntary private sex acts results
mthe exclusion of certain sex offenses included by.Kinsey to achieve his toUls
little error even for comparative purposes is introduced in the figures below'
Any person who is engaging in one illegal sex act during the period will be

• to prosecution"; hence only persons who engagedelusivelymone of the omitted sex activities would not be represented in the totals.
titution can thus be omitted because of the very small number of men who rely:-
on It alone for their intercourse ouUet, and also because the relevant statutMt
are directed primarily against the prostitute and her business associates andl
only incidentally, if at all, against the male "customCT.''̂ * Beci^^ve indM

result the percentages there are

mWmum n»te are tV ^

half of the US indderces are given, one- '

noiTiSin^ "object to prosecuUon for other single acts ofnon mantal intercourse, only per cent are «o punishable for visiUng ahouse of pr«titution.

5v>V-VfUo
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NOTES

(jence for animal intercourse is very low even among farm boys an^ind^m'jT
f.nnt as applied to tlie total population, the figures have been deluded;*?. Sfca^-'
{ory ^ relatively frequent subject of prosecution for which no'mcidence
fipiiics have been given, probably constitutes only an extremely small source

oxchisive illegal sex outlet except for young people of approximately the
age. The boy's youth may then place him within the jurisdiction of a

jii\cnile court and thus exempt him from the statutory sanctions.®^
Xlic widespread existence of juvenile courts is also responsible for fixing the

lower age limit of this survey to sixteen. Although this excludes offenders
vounger than sixteen who must undergo some form of punishment, it will in
clude older offenders who may often escape any real punishment because of
(lie concurrent misdemeanor jurisdiction of a juvenile court over persons to
j8 or even 21 years ofage. Limitations inKinsey's present datafor older groups
necessitated fixing of the upper age' limit at sixty.®^

While the percentages shown in Table 2 are less sensational than the 95 ;

TABLE 2 , -
*• ' I . t '

tkrcentage of Population Subject to Prosecution for Voluntary Sex Acre*'' r •^-v •»' ♦

• „ - :
Siho«Wh.itM.i.« ^ S

Single
Aeti

Habitual Single
Act* Act!

Babitaat

AcU

Percentage of total white
male population M-S 1.9 13.Z 1.8

Percentage of white male
population ages 16-60. as .9 .0
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per cent estimated by Kinsey, they do shoi«r'tiiatjuna<^^;j|SLnt s4 statute,
a substantid portion of the population; parUdil^rly ^oif itfie'- Income-eamliil
g oup of which men between sbiteen and sixty are by fai- the lareesf rr»ponent - engaging in illicit sex conduct at any give^ ^e,

<;nrW f ^ i" » domain where othersocial fo ces ejerc.se astrong deterrence, cannot be gauged directly. But it i,
"laTve^ ^ f1""'̂ ="'"«ement which is ameasurable quan-tative correlation between offense and conviction. Because of statistical limi-

that oir d "-e '••"nber of arrests and
thfn " established. Even then adifficulty arises out of
rnnf . . f " 'hich is mainly takenfrom alimited geographic area." Because the geographic variation in sex be

isranfi™ed r! 'he analysis of enforcement here attemptedIS ronfirmed to two regions: the East North Central States (ENC) comnrisin.

StilteT'(MAr"incl^d '̂"T' ""e Middle AtlanticStates (MA), including New Jersey, New York, and Pemisylvania. Because
rrild """h .'̂ °"'P"ed by the Federal Bureau of Investigation" andrelied on here do not list rural data for "Class. crimes which inLde "other
sex^^tfenses, afurther restriction to urban white males only is required in ^

mel'̂ mrfh "^ter war years When millioni'of
JrtTr criminal statutes, present a conveniMtperiod for investigation. The number of offenders ij takeii fropi F.B I: tablk
showing the number of persons "charged" (held for prosecuUon).'? The faijie
whiA hsUfe age of offenders segregates age "50 and over'.' in;dne pinip.Etior,!
IS thus mtr(^uced by toe possible inclusion of offendecsover sixty, biit accord-
ing to population statistics their number is too small to affect the Application.;
of the enforcebent data to the Kinsev data. which fiiiliVAAi.; ii—ii i; S

V; S ^ ana race a« not giyeh, |t
i.v', , , ^ and females as'-Weii nontf
V- V2 ®''Tv i-V - *5® Reporli'!g!j.i'r^e'vaiii£- iiaao^lfor a.substantial porUop of .the; total urb^n" popuiati6nV?fi&':ititistira'®

** 69.4 per cent. Caicuiatioiis from Sixteenth Census, Part r, Vol ILL tabu r•»'

• coa'i^r '' »tt!ludM'S '
,• Uniform Crime Rqjorta (compiled semi-anni^y). • |

.o„rrSx?i.'o;'iC„g """ a-""- <"total an^t activity by the policf of persons held for prosecution indicates the

ha"
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. NOTES '

;ons cbJ^recd" liave therefore been corrected for urban c6vera^/j '̂̂ '''5^ i
i» Table 4 indicates the number of urban white mdl.Ml'kges ^6^^ ^

'ou!d be prosecuted for sex offenses in the two regions.'*®'For!bi& tiro'7'
ns combined, which contain 60.3 per cent of the total urban white male •'
l^ilion of the United States, out of 4,151,800 offenders subject to prose-

TABLEja

AVERAGE NtiMBER OF SEX OFFENDERS 1938-47

Average.

Ukban Population Covksto bv
CituiNAL Statistics

(in Thousands)

Average no. of offenders, as corrected.

Nuubeb or OrrxNDOis

CPessons CnAscn>")

Average corrected no. of offenders, MA and ENC

VH.

' ^'h ''
li'

>/• -.••»>• •
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'•.-KiM'-}:..--

Pi * f

-A'.:^>v

i .. •

w-1-1.3



1'

r -v

*«

: ..Thja law enforcement failure may b6 traced In ^
enforcement process itself, and to asubstantial.diirWCT^ibetween the mores
current soriety and those of the franiers of the statute. Limited police perso
nel, constitutional and procedural safeguards, politics, and difficulties in^iere
in detection hamper enforcement of almost any criminal statute." Althou-
the apparent contrast between current mores and positive law may seem p
culiar,*® it must be remembered that these statutes were enacted originally
apply to an ethnically homogeneous population whose mores were not too f:

TABLE 4

Persons "Subject to Prosecution" for the Commissionof
"Other Sex Offenses"

' Percentage of total white male population punish
able for any sex offense (ages 16-60)

^ Percentage of totalwhitemale population in these
states who are "urban" residents

3 Percentage of total white male population punish
able for any sex offense (urban, ages x6-6o; line
1 hmes line a)

4 Total white male population (in thousands)
5 Urban white males ages 16-60 subject toprose

cution (line 3 iintis line 4)

MA 1 ENC

a6.4 19.4

75-2 63.0

19.9 ia.3

13,084
588,900

13,893
1.562,900

removed from those of their self-righteous Puritan l^ders." The statutes art
periodically re-enacted.and penalities ate aU^red.'tb confom
tice, but these are routine legislative niatte^ over which the public it liirgf
exercises little control. ^

The mere fact that aperson does not initiate the prosecution of ^parSMi
sex offender neither indicates that person^s approv^ the'cimduct; W
desire to eliminate.the law." But since thfa condonation mky well be ihelt^
of the fenfdrw^t trdblem, it. seems worthwhile'to inquirfe;into"'̂ Kibl '̂iMi-
tiv^ for the iiiitfatiftri of• for Wtia|:o^ of pro^tion," apart from a in^re feiieral m'oi^ -

CTmfes, and ac^unUor ttcfad that in 1947 fp^roiptriately'ao per ceait ofniaW crimes
the I«reoii and 7^ I>et'Cerit:or.foajdrfcrim a^8t'i)rt^)«fy wo^e
arrests. Kinsey, op. dU supra note 31, M.48..

"Theoretically, the majority in a democracy wpiild be able Wrejieal Wkich do Ml
mimr Its mores. In practce, it is knoWthit organized minonty bnng eriafer
weight to brar ^ _a legulature than does aii apathetic and heterog^eous wijority. pSf
Morals and the Cnminal Law,3a J. Crim, Law 634 (1^2).' •,;- V' ,1^'
" May, Social Control of Sex Expression 259 ^1536^. , "

«No logic compcis to an inference that Aa^royM of an act Xoutlawed under astft^
Swh(m done by B, merely because Adoes not want to have Bprosecuted. Amay dislike X
but dislike 5more, or merely dislike Swhen applied toB. \

" considers the necessity of providing motives for the iniu'ation of prosecutionone of the three major hmitaUons oflaw as an agency ofsocial control. The otherB are

-?4' ' '
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provfll. Motivation may depend on the extent to which.
Jnarital relation. Thus aspouM may seek criminal ^
fulness of the other. It is significant to note, however; that althougb thousands ^ •
,)f divorces are granted annually, and although adultery is one of the major .

for divorce because it is one of the few such grounds recognized by
nwly number of prosecutcd adulterers is negligible, even though
{},e facts constituting the crime are here directly before a court,*^ Civil actions
for criminal conversation, now eliminated in many states,*® rarely if ever result
If, the criminal prosecution of the defendant under the applicable adultery
jisiutcs. Wigmore does not list a single case of intra-marital sodomy in his
pxhanstive enumeration of the exceptions to a defendant's privilege against
the admission of testimony of a spouse, although this is clearly a crime other-
^.j.c falling within the exceptions.'*® The scandal involved in the initiation of
pro5ccution and the virtual impossibility of convincing the jury on the testi-
njony of a participant to the act deters the most hardy.

The only motive of any practical significance in seeking prosecution of pri
vate nonmarital (as distinguished from extramarital)'® sex acts would seem
10 be spite which may arise from a transaction unrelated to theact itself. But '
,he prosecuting witness may subject himself to the penalties he seeks to have ; ' ,v" •
applied to the defendant, and if the witness is a female, as is the rule, her repu-, ' ; ' !
intion would be marred by notice of her participation. While an offense like-'. '

nrovfli. uic cAccui tu »

fdflrita' relation. Thus a spouse may seek criminal

privacy sought by the participants.
In the absence of a statistical determination of the maximum

ficient to acco'

that this gap i

necessity which, thelaw 13 under... ofdealing only with theoutdije {
»nd "the UmiUtions inherent m the fianclforis.",;'

" New York sUte something like 5,cio<i kivorcVi^L
duly enforced we should expect in that state ^raething like lo.ooo' cw^ctions ^
adultery. As a matter offact there are pracUcally none.!.But!lCT,'S«'Ma'tHc
Survey Graphic 24a (1936); see also aSimpson and Stone, Law and Sodety 1582 h". V(19^!

«See gcneraljy Feinsinger, Lcglslalive Attack on "Heart Balm/^33 MicHV't RcVoro
(igjS)- •- i t.

" The exceptions, based upon personal wrongs done to the wife; W &t«i in 8Wi^o^'
Evidence § J339 (3d ed. 1940). , , . >. , • -•'

» In Kinsey's terminology, "lionmarital" refers to the s^M^ti«'y.the 3n^e inaK
"extra-manlal" to the "extra-curricular" acts of the husband. • '

" The demonstration could be made by establishing astatistical "threshhold" as the mml- '' * ' * "
mum possible enforcement ratio due to the action of all ordinary deterrent factors. Anything
lower than this percenlage would necessarily indicate the causal sufficiency of the rift factor.
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Although thevast majority ofsex disposed of b
police aiid magisterial courts,the^ prtmaryifaforc^ment echelons arebouni
by the law as interpreted upon appellaU judiciat rewew. Appellate judges, un
like most policemen and magisterial officials whose appointments rarely depen
on academic qualifications,'̂ generally come from "upper" classes and hav
had the opportunity to acquire considerable formal education. Of forty-tw
appellate judges in twenty jurisdictions sitting in sex offense cases during th
period investigated, thirty-nine belonged to Kinsey's "13-pIus""* classificatior
and at least thirty had graduate college degrees."® If Kinsey's theory on th
negative correlation between status and sex activity is correct,''® and if a \o\
rate of activity implies lack of toleration for the promiscuous rates and di
vergent practices of others, the mores of the judiciary should be reflected ij
decisions giving a broad scope to the sex laws under review which would thei
offset the enforcement apathy of the first-instance agencies.

Theaccuracy oftheforegoing proposition cannot beproved because thenum
ber of sex cases appealed istoo small, and the diversity of conduct passed upor
too limited to permit comparison with offenses finally disposed of in the firs*
instance. During the period 1938-47 only 116 appeals dealing with offense:
herein considered were reported nationally.'̂ ' Of these, 72, or 62 percent, dealt
with sodomy, presumably because the penalities for that crime are far more
severe than those prescribed for the other offenses and thus render the large
expense of an appeal worth while. : ' . ' " '

Appellate reversals, even where based on substantive grounds, do not ne^-
sarily indicate either the discharge of the defendant or the judge's social atti
tude.®® Considerable leeway for the exercise of judicial discretion is present
byquestions on the sufficiency of the .evidence which account for 63 per cm!
of all reversals on substance during thV'peHod.®® •

" Included are munidpal and other criimrid coiits of gcniaal prunary Jui^ctlon.
an^ n<^n-Ta<ral tit. i—

•v .. • 73 juoges -haiidea Qowil appcllale ^ opinions during; the the blograpUa!
Records of .only^43;^ere a^^OaW Wh<|

" Kinwy daims Ae eustehce ofa negative OTTtelatio^ betweim att^^ eduction WKH
amount ofnonmarital intercourse, andofa positive correlation l«tween 6od&! level and
ofsex experience, ^sey, c^. at. Bupranote 1, c. lo. y

" Space limitation prevents dtation ofthecases, whicli weretakenfrcra the General
;of the West System for this period, under the headings Adultery, Fornication, Lewdness,
"Sodomy.

'*Asurvey of the fact situations of the appealed cases to determine what fact grouftitt
judges consider most relevant in r^ching their decisions, thereby obtaining 8 clue to thSr
prejudices, proved inconclusive, partly because there isa prudish hesitancy tofully describe tfiC
facts pertaining to sex offenses in an opinion.

*• Theisolation in which parties usually engage in volun tarysexrelations, and thefact that
many states prohibit convictions resting solely on the uncorroborated testimony of an "ao-

^ t * H-
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Only cases where at least one of the defendants is a maleare listed in the^
(^ibul'ition of appellate dispositions in Table 5. The trend indicated by the
very high percentage of reversals on nonsodomy appeals tends to contradict

TABLE 5

Appeixate Sex Decisions 1938-47

p,,rnication.
.Viultcry. . .
I.ttttiness ,

Subtotal,
snlorny. ..

IPer Cent
TotsI

Rev'd

Kitisey's assertions on the sexual intolerance of the judiciary and on an alleged
correlation between class status and the condonation of private voluntary sex
acts.""

Ill •

The foregoing sections indicate that laws restricting private yoluntery iex
expression are rarely enforced. While widespread practice ordinarily is-llnk^^
with an attitude of approval, some or all of these acts, as Kinsey also bb^;'

of questionable probative value. , •

" "On sex cases, the decisions of the Judge on the bench are'oftoi ajffected by
the group from which he originated. Judges often come from better educat^ group£Madiar;^?".«|̂ ^

CandemnAtifm of b^t nffpnr1<»re U laraalu S J t '• .L • i > .»>ia •v''^Vri
- - glOUL^ lUJUUlWr. Jsaere condmruUion of sex ofTenders islargely a defenee of the code oftheir owti soddUvi'Sl®'^

U«^ er level individuals simply donot understand thebilkrd^utici^iafu
heaps upon the lowerlevelboy or girl whohas beeninvolv^ iri'̂ al
who are ignorant of the way in which the other three-quarters o£ the population livts
naively believe that the police officials are apprehending all of those who are invplv^ ii

. ^ A vAii. A uvvi uc Ui a uiaii IBlargely, ifnot entirely, hidden in the secret reccsscs of his mind. Only by his conduct acd by his
words are wc able to obtain any evidence of it. Moreover, as we have s6en the generally accepted
rules of morality . . . fluctuate in each era and the best we can do with the subject is to apply
the generally accepted rules of our own day." Pet. of Smith, 71 F.Supp. 968,973 (D.C. N.J.,
1947) fiwtition for naturalization). In a very recent New York cise, the Appellate Division
upheld an award ofcustody of herminor daughters toa woman divorced becausc ofherbelief
iti and practice of extra-marital sexual experimentation, but the Court of Appeals reversed,
two judges dissenting. Bunim v. Bunim, 373 App. Div. 86t, 7" N.Y.S. ad 45 (1^8), rev'd'
8j N.E. id 848 (1949).

"Kinsey, op dt, supra note i, at 384 (homosexuality), 584 (extra-marital intercourse).

'A*'/* "

3 ' * ^
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or surmised frequency of a given ictiji:Uie criUc*s own
subgrdup;** reasons for disapproi '̂are; however, substaiti^l^ -^:i»^Jo
all the offenses here considered. The pressure of organized Waland-^Oju
groups. ' social pressure for early marriage and legitimate'children,^th
efforts of public agencies seeking to prevent the spread of venereal disease ♦

partly account for this disapproval. Assuming, arguendo, that for these or othe
reasons amajority of the population still publicly castigates nonmarital privat
voluntary sex relations, it may still be asked whether the criminal law U;
sujtable medium for the effective expression of this disapproval.

Some who answer affirmatively may feel that legal sanctions are essential tr
provide the desired deterrent and reformative effect. Since deterrent effect i.-
directly proportional to the degree the law is known to be enforced, advocate,
of this point of view should logically press for more vigorous enforcement.

The difficulties inherent in this approach are strikingly illustrated by awar
time government campaign. After the passage of tiie Selective Service Act in
1940 the government became increasingly concerned over venereal disease as a
factor in reducing available manpower. This concern led to the May Act®« which
provided that civilian activities abetting "lewdness, assignation, or prosUtution"

^ punishable asa federal offenseWhile this act was ostensibly directed at professional prostitution, settled ju
dicial misinterpretation of the Mann Act«^ opened the door to possible fede^l
intervention mthe enforcement of all state sex laws within the prescrib^

"Ibid.,at384-86. .K - ^ - . ^
«»Thc rturch, however, has not always practiced what itbreaches, thus "ftHie

au«ns used to anest fornicating chaplains and put them in the tmfarniSaftm-S^^
r forbidden. Munlm. Gulldh. 3. 313.- aPojl'S MMaiusnd, History of English Law 54J n. c (ad ed i8oo> TLfn-u- #c

modem dericai viewpoint is prated by Gardiner. andjth.cal Cons.deraUons in RelaUon to tte R^rt^in PrJbkms^STeS^^;!
^ " Areduction mthe sexual pressure toward early marriage, by liftinc crinu^ ttncrfiM

•SrJnV""w ""tercour^ ,might result in-[ ° ^^Watjon -whidi, if itrented in an otcess sapplV 6fto depress wagesi <^cty whether toi increase in the birth bte is desirable
,, atomic age; ar^nt House of Lords dedsioa does not consider the eiisteiice of ft
,procreation as ^tial to-coDsummkte".^Thahfig^ Bazter v.bSctS
aming Ae I{^al ^pe of this case, sw Gower, Barter v. Baxter in Per^Uvt itModeS^
Rev. 176 ('94S)'financialprobleta raised by the state's diitv fA *nftfnt4*n''mj ^pens., chiid,e„ who'iiveno o.th. ^W 1

"The later s '̂es of syphilis ihay lead to In.saaily and force impecunious vicUms into J

" SS Slat. 583 (1941), 18 U.S.C. S1384 (I94g).'

i.c . A
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^ greas-®' It recognized that professional prostitutes accounted fo^

1snia" minority of the infections, the majority of which were passed along liy ' ,^
fj^-ilian "victory girls.'""' Although the May Act was invoked in only two vice
cnnipaig"- '̂ the surprisingly large number of convictions^" leaves little doubt
that its terms were "liberally" construed by the enforcing federal agents. At
(htf 5ame time heavy pressure was brought to bear on local agencies to enforce
l<5ng dormant state sex laws. The Social Protection Division of the Office of
Community War Services, a subsidiary of the Federal Security Agency, issued
detailed "advisory" material for the use of local police," and also attempted
,0co-ordinate the activities offederal andstate agencies/^^ including the United
States Public Health Service, which is normally concerned with venereal dis
ease control. The resulting restrictions on business and freedom of movement
after dark would hardly be tolerated in any community during peacetime, but
venereal infections continued with but slight occasional abatement. Not until
the services, which originally placed much reliance in a persuasive but ineiTec- •i
live espousal of continence, adopted a policy of virtually mandatory prophy- ^t
laxis for those who had an opportunity for off-camp contacts, did the rate of •V:;;''

t; r'-

1 - I'-'.s

-- « -- » — V V. jxcncw uttveurco.'.a,
,949, insists that FBI agents assist m theapprehension ofsex law violators onty.where

law has been violated, but that invMKnh'vf^ oeciefanA* nnU.

the convkttm of 784 "prostitutes and procurers" u^ to'January'1944.
Challenge to Uw Enforcement, 30 J. Soc. Hyg. 530, 535 (1944). This figure inight^f&raf'
excessive bccausc more than 30,000 persons were charged with prosUtuUon and comisei^jeed.'V-/',^
vice dunng 1943.15 Unif. Crim Rep., table 14 at35 (1944). However, Table 3In Ihc text indlv j';
cates thatduring 1943-441 when about tentniJhon acUve men were-beyond thejeach ofstale
sex laws, there was noappreciable decline in Uic prosecution ofsex offenders, from which It:' •
may be inferred thatat least thethreat offederal intervention kept state poUce active. . • .

nSee, for example, Techniques of Law Enforcement in the Use of Policewomen with Special "• ••
Reference to Social Protection (1945); Techniques of Law Enforcement against Prostitution ' '
(i94j)-

" "The Social Protection Division aids communities in controlling venereal disease through
law enforcement for repression of prostitution and prcmiscuUy." Services of the Federal Se
curity Agency 17 (1944) (italics added).

"See Enforcement of the Prohibition Laws [Wickershara Reportl, Sen. Doc. 307 71st
Cong. 3d Sess. (1931). \ •

"Seeappendix to dissent by Frankfurter, J., In Harris v. United States, 331 U.S. i4< \^K
(1947), for list of relevantSupreme Court decisions. ' ' .' .
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•178 •.: ^the university of cfflcA^aiAw|Si|w^^
how attempts to impose minority morals may lead to m Invasion of'the ci
liberties of the majority. But even under rigidly-enforced laws tbei»ntir
ation of sex activiUes would stiU be infinitely easier than was the manufacti-
and transportation of liquor, and such apolicy might well lead to an incre
m organized prostitution.

Those convinced of the impracticability of more rigorous enforcement m
nevertheless wish to retain the statutes in their present state because of abel
that the law, as an integral part of the mores-forming social apparatus/® e
bodies the ideal morality toward which people are or should be striving." Soi
laws are not intended to be enforced but simply represent an expression of pu
lie pohcy, it is said. Proponents of this view point to the analogy of laws agaii
discrimination advocated in the face of contrary popular attitudes, or they m
assert tliat the state should possess a ready tool for the early segregation
dangeious "real" sex criminals. Convinced of the impossibility of satisfacto
amendment or repeal, they may even point to the enforcement figures to are
that these laws will slowly fall into desuetude and thus approach the limit.
complete annulment.''^

But the maintenance of a law not sought to be enforced adds an impetus
the perpetration of blackmail," and may lead to popular disrepect for all la\
An unenforced statute will contribute little to the formation of popular more
and the discrimmation analogy is fallacious because it ignores that such st;
lutes seek to undo the effect of environment, not instinct. The theory that the"
laws are convenient tools for the preventive arrest of potential sex slayers
based on the erroneous assumption that a desire for nonmarital intercoun'
implies sadism, and, besides affording no guaranty against prosecution of bani
• "Hall, Prolegomena to aSdence of Criminal Uw, 89 U. of Pa. L. Rev. 549 (1941).'T- '

" ".Th« test of a criminal law is not its correUtion with actual behavior, but ita Vdn
spondence to behavior ideals and lU efficiency in promoting those ideals." Schwartr

Behavior 58 (1948). The conflict between attSi'. nwesMUes, according loone view, results mtheesUbUshment of
|.:i!«titationS: Ampld, The Folklore of CaoitaKsm 'aor-rt

(ZOrich, 1948) ——^"5 wciiscnaiiuna uire Verbr^,

.. .1! ^ ™f«rcement of American "blue laws" might be suggested, but i^L.prosecutions a year belie ^e notion of desuetude at least for the victim^
V legislafaon by desuetude the only immediately pnicticable method for bmitmg the effects of sex "book law." Op. dt. supra note 6. ^

"How the threat of prc^uUon was sought to be turned into large amounts of cash b^
pub .c l^^forcement offiaals is sho«-n in Attorney General v. Pelletier, 240 Mass. 264 337'
30, 134 N.E. 407, 427-29 (1922) ($50,000 sought for slay of prosecution for adultery and lew.
and laKivioua ccohabitation); Attorney General v. Tufts, 339 Mass. 458, 501-7, 511-16

£ vUifing";uL';nff^it of prosecution of movie magnate,
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|jjs persons, indicates an unsophisticated approach to the serious problem of
lh« true pervert." Thus some conclude that the concerted effort of home,
jfhool, church, supplemented if need be by various forms of social ostra-
fiitn, suffices to inculcate individual restraint in private sex relations,®" and
(hxl function of law in this sphere should be confined to public outrages

nonconsensual private wrongs.®^
All major civilized countries except a few American states^^ apparently re-

(j«t such an attitude with regard to fornication, since not one of them makes
(his act a crime. In England, repeated attempts to make even adultery an
pfrfn?e punishable by the secular courts failed long ago.®^ The modern code
of (he U.S.S.R. also does not consider adultery a criminal act, although the
Krench code, unlike the German, discriminates between the sexes in estab-

punishing this act as an offense.®* The behavior content of sodomy
icliere it is established as acrime is differently defined, depending on the prac
ticability of enforcement and on the contemplated social harm of a particular
set. Thus "unnatural acts" between husband and wife, masturbation (mutual
or single), inter-female homosexuality, and necrophilia may be excluded from
the definition, which may be so restricted as to allow prosecution only where
such acts constitute a "public outrage."®^

" I" pervert," the law facra aproblem not yet (tolved by psychia-iry. For adiscussion of difficultiea encountered in defining a related condiaon, psychopathic
personality, consult Aneff and Rotman, Psychopathic Personality—Some Social and Psychiat
ricAspects, 39 J. Cnm. L. 158 (1948).

As to the sufficiency of these factors in the absence of formal legal sanctions see Mar-
gold. Sex F^om and Soaal Control (1936), but compare Malinowski, Crime and Custom in
Savage Soaety (193,) as to the alleged absence of formal law in primitive societies. n«itKm-
Ky hiniself do<a not place much faith in the law as a restraint on nonmarital intercouree a
Inferable from table 93 Kinscy, op. at. supra note i, at 364, where law isnot even listed as •^
one of the deterrent attitude factor3, y

atti^deisnotnovel. Application ofsuch a law would
wont merely unprudrat, tocnUcal invi»tJgaUoii; indleave tKe actiohs and he&AviWoimoi'
ccnt persons exp^^ to idle conjecture, to unwarrantable construction .and imperfeimt^ -
cunosity ; whereby. .. the indecency of the inquiries^ would produce mote h^rmCthMi'Al
proswutions would do feood." Kinsey (sic), C. J., in Smith v. Mii^or," VK.T.L. 16 aa riVo5^. •
Similar vic^vs have been approved by Burling, Review of the Kinsey Report, at NYUio'
Rev 540, 543 (i948)j Llewellyn, Tlic Limits of Serual Law, in About the KinscylRepirt lit!
/'»?n- ^948); Mannheim, Criminal JusUce and Sodal ReconstnicUon 5 ,(1946); Millwn. Limitations on the Enforcement of Legal Sanctions, 28 Gco. L.'T: 464 (igio)-
Shumaker, The Enfora^ility of Sumptuary Laws, 3a L. Notts 35, 26 (i^ag); Pound, The
Limits of MecUvel^al Actjon, 37 Int. J. of Ethics 150 (1917); Bentham, PrindpleS of Legis
lation, in Theory ofLegislation 6i-6a (6th ed. 1890).

" See Table i supra, for thepopulation percentages involved.
" 3Stephen instoiy of aiminal Law of England 318 (1883). For an interesting account

^the current status of sex law ,n England (but pre-Baiter v. Baiter), consult East, Sexual
Ottenders—A Bntish View, 55 Yale L.J. 527 (1946).

" P£nal (ed Dalloz 1938) 55 336-39 (the husband can only be prosecuted for kecpineaconcubme withm the home); Strafgesetibuch (Kohlrausch, 1930) §173 (dissolution of Lr-
nage is a prerequisite to permissive prosecution).

" Mittermaie^ Verbrechen und Vergehen wider die Sittlichkeit: WidematUrliche Unzucht
4Vergleichende Darstellung des Deutachen und AuslSndischen Strafrechts 147 (1906).

> 'U*' 'i • 'C-.

^ fc;:.-vr ••



* '>*
^ r

* S firnr "V

' Commentators to the German Penal Code have quesUoned the desirflh"!of punishing sodomy where it consists of the voluntary acts of adults T
ar^ed that the admittedly greater clamor for the suLr-i, of this
The rSo'f", ™ co-So:l beJ
bfcr lain r' T ™ attend,
plychic dil An alleged connection betwe
crTm! '• conducive to sodomy and those resulting in major c
tirs In ! "' father than of penal saltorn. In recent years some American states have passed statutes Tuthori^i
medical examination of suspected "sexual psychopaths" and their detention
nonpenal state institutions until they are no longer socially dangerous " The
Z7-r ™f-«ment of sodomy or ot^rse" staltcureorZpr:^i:~
;X"S7=- s::-s-rsif

dais who might be "bribed" by offers of government offi-

«^e"s^rotLted pr'

Pn»»«« "cts. The

... f , - ' - —

military g^^mrnem.^l by theK^eks RS^R 55 ,5,, ,,,, Cthe^latte ad/clTrf'
between males, and imposes hea%-y oenaltii^ oment added m1934, prohibits homosexuality
position) (.„5). See «-I-Hor barg^in^

.
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^j] ,,recognizable "wUl" of her own cfeates greater&^hlef ^aii that which ' i• •

designed to cure. Applicable heavy rape penalties often induce prose-
tors as judges to circumvent the law by charging the offender with

^minor misdemeanor instead.®® Seduction, which in reality is simply taking
'jvant^S^ of apromise subsequently not kept, perhaps should not be punish-

crime, since a civil remedy transcending damages for breach of con-jblf ^ ^
t is too readily available inmost states.®® Wliether a single actofadultery,

<jlv faked and often condoned, should under all circumstances be a good
^^*nd for divorce is aquestion which legislatures might well ponder.®^ Laws
fflating to white-slave traffic, abortion, and the dissemination of contraceptive
[flforniation also need to be modified to support aconsistent approach to statu
tory prohibition of sin

flvcn tliough the wide circulation of the Kinsey Report will have helped
crystallize broad social support for such a program, a proposal for outright
jfpcal of laws punishing private voluntary sex acts would encounter strong
(j^^sition. The shock would be somewhat cushioned by simultaneous pro-
posals to enact some of the new laws discussed above. Other effective methods
of repeal would arouse much less organized antagonism. Thus, a stringent
jechnical approach to the rules of evidence relating to these offenses, such as
prohibition of admission of testimony of the volunteer partner for all purposes,
irouW not produce a public outcry, but nonetheless would effectively cripple
jjje statutes. Provisions that the offenses must in all cases be "open and no- ' i
torious," or subject to a similar requirement not lending itself too readily to . :
prompt judicial misinterpretation of "legislative intent," would accomplish a . ':'
flmilar result. If strict enforcement of all state sex laws were decreed, for a • *!'
abort time only, pressure for legislative repeal would become irrepressible.®' l

• This practice isnotconfined to rapecases. In the municipal courtofChicago, foreiajople, •
penons fuilty of adultery orfornication under Illinois law ore evidently charged with the lesser • •iV,'.• i"
flffcnse of disorderly conduct asa matter ofcourse. Waters, TheUse of Chicago's Disorderly
Conduct Ordinance (unpublished thesis for the master's degree, School of Social Service Ad-.; ,• i '••V-v'
pilnbtration, University of Chicago 1948). SigniiicanUy, the statistics ot the Chicago Crime
(^mission donotshow return ofi anglein^ctment foradulteryduring 1947, althou^ ;
ioIndicate that, in more serious sex offenses excluding rape^d pr«Mtitutiohi^pnly i

• White-slavery laws should beconfined to prostitutionpropersoWhot to become cotij^-
tnt media for Judicial morals legislation. If fewer abortions are want^i, logic and the Kinwy
<lita would indicate the necessity forspreading contraceptive informafion, particuJariy to less
K^isiicaled population groups. See,on this latter point. Contraceptives and the Law, 6Univ.
Chi. L. Rev. 260 (1939). On the overallproblem see Russell, Why a Se*ual Ethics is Necessary,
In The Sex Problem of Modem Society (1931).

" This method of "repeal" proved surprisingly effective with regard to certain "blue laws."
Morford, Ancient Blue Laws Are Cobwebsin the Legal Attics of Many Slates, 14 St. Gov't.
no (i940-
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'U>-^8S ••!/ :''5'THE OF-CHICAGO LAW REVIEW
While direct repeal of the fornication statutes only might be successfully advo
cated, this legislative approach would perpetuate an illogical distinction be-

' tween fornication and other voluntary sex offenses. Legislative recognition of
a greater quantum of social objection to sodomy might at first confine repeal
to provisions applicable to married couples, although ultimately this offense
should not be treated differently than the others.

The thriving existence ofcivilized societies whose criminal laws do notpunish
voluntary private sexual relations between adults would dispose of ungrounded
fears that morality will degenerate in the absence of such laws. The powerful
checks of home, school, church, and social evaluation do not require as a
supplement an unwieldy law enforcement apparatus. If the criminal law is to
become or remain a respected tool in the maintenance of social order, its re
tention in a particular instance can only be justified by its reasonable corre
lation to the subsumed social facts.
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RECENT CASES
. ..-tf V

COPYRIGHT POOLING AND THE ANTI-TRUST LAWS

The American Society of Composers, Authors, and Publishers (ASCAP)
(Ttts organized in 1914 to license the public performance for profit of musical
t-ompositions copyriglited by its members. Each member assigned all his non-
dramatic performing rights to ASCAP, but retained the right to mechanically
^ord and the right to print, publish, and vend.' The various types of public
performance of music were licensed by ASCAP under blanket licenses covering
ihc works of all ASCAP members at an annual fee determined by the society.
In return for the rights assigned to ASCAP, members received a share of the
license fees.' Wliercas individual composers hadbeen unable to detect infringe
ment of tlie public performance rights of their copyrights, ASCAP "policed"
jMjblic performances of music and gave infringers the alternative of taking a
blanket license or facing suit for infringement.

After the introduction of motion pictures which had sound recorded on a film
track synchronized with the pictures, ASCAP blanket-licenscd theaters for the
public performance of music in this form. At the same time, individual ASCAP
members independently licensed motion picture producers to synchronize (re
cord) desired musical compositions on a film, specifically excepting the rightto
publicly perform. The producer, in turn, rented out his film with the provision
lhat it would be shown onlyin a theaterwithan ASCAP licen^ forpublic per
formance of music. Eighty jjercentof the music onfilms, some in almost every
production, was copyrighted by ASCAP members. Over 17,000 theaters were
blanket-licensed. The fees were computed according to seatingcapacity and for
the average neighborhood theater were lessthan $100per year. —

Operators of 200 motion picture theatersbroughtsuit under the federal anti
trust laws, asserting two claims for relief against ASCAP for violations of Sec
tions I and 2 of the Sherman Act.' The federal district court held that ASCAPW

•AL arc separate eiclusive irl^ts in musical compositions granted by the copyi^fBtafcat '̂'̂
61 Stat. 6sJ (1947)^ 'x7 y.S.^CXA. 5J (Supp., 1948).

•A/ier expenses were paid, the proceeds were split one-half to publishers and one-half to-
' composers. Each publisher's share was determined by a board and based upon popularity,
- nrning capacity, seniority,and the number and quality of the compositions in a publisher

member's catalog. The share of each composer depended uponwhich of the 19 classifications
he was placed in by a board. The classification dependedypon length of membership, quality
ofcompositions, popularity or vogue, and earning power for the society. AWen-RodielJe,
loc. V. AmericanSociety of Composers, Authors and Publishers, 80 F. Supp. 888, 891 (N.Y.,
1948), modified 80 F. Supp. 900 (N.Y., 1948).

J j6 Stat. 209 55 I, 2 (1890), 15U.S.C.A. 55 '» ^ (1941)* The first claim was a private right
ofaciion for treble damages for injury to property or businessunder 38 Stat. 730 54 (i9i4)»
15 U.S.C..\. I 15 (1941). The second was a suit for injunctivc relief against threatened loss
ordamage under 38 Stat. 7305 16 (i9i4)» tS U.S.C.A. 5 s6 (1941).
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